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whether the conductor (lessee or hirer) did, at least in general. 

Under the generalized tort actions of the modern civil law 32 it 
is only the party injured that may sue, and only for reparation to 
the injury caused him. That would exclude the bailee unless he 
was prejudiced, and then only to the amount of his prejudice. The 
rule mobilia non habent sequelam, adopted by the French Code, 33 
was always interpreted not to protect the mala fide acquirer, and 
consequently enabled the dominus to sue such a holder. We must 
remember, however, that possession in this case is the Roman pos- 
session, even more severely restricted than at Rome, and not the 
mere detention which is all that is accorded to lessees, depositaries, 
borrowers, and even to pledgees. 

It has been contended that the rule of the Roman Law should 
apply, and the bailee should not be allowed to recover full damages 
because then he might abscond and leave the bailor remediless, 34 
or the bailor might be subjected to additional difficulties in enforc- 
ing his right to an accounting against the bailor; and in a few 
states he is, therefore, allowed to recover only his special damage. 35 
However, the weight of authority and the balance of convenience 
favor the allowance of full damages in a suit by the bailee. 36 It 
is by the authority of the bailor that the bailee has been placed 
in a position where he can maintain this suit, and the bailor should 
be deemed to have contracted in contemplation of this contingency 
unless he protests against the bailee's action and brings suit in his 
own name, or provides in the bailment contract that the bailee shall 
sue only for his own injuries. Furthermore, the prevailing pro- 
cedure generally prevents circuity of action. V. L. K. 

Banks and Banking: Wrongful Dishonor of Commercial 
Check as Proximate Cause of Arrest of Drawer by Payee — 
The case of Bearden v. Bank of Italy 1 presents an interesting ques- 
tion. Plaintiff drew an ordinary commercial check upon defendant 
bank where she had sufficient funds, in her commercial account, to 
cover the check. When the check was presented by the payees for 
payment, the defendant bank refused to honor the check, informing 
the payees that the plaintiff had not sufficient funds to cover the 
check. The payees, after four unsuccessful attempts to collect 
the check, told the bank that they were going to have the plaintiff 
arrested. This was done, and the plaintiff here sues the defendant 
bank for negligently, wilfully and maliciously refusing to honor her 
check, thereby causing her arrest with consequent alleged injury. 
The court denied her any damages, basing its opinion entirely upon 

32 French Code Civil, 1382, German Code, 823, Swiss Fed. Code, Art. 50. 

ss French Code Civil, 2279, en fait de meubles possession vaut titre. 

34 25 Harvard Law Review, 655 ; Clerk, "Title to Chattels by Possession' 
in 7 L. Q. R. 224, 227. 

as Weber v. Henry (1868) 16 Mich. 399; Darling v. Tegler (1874) 30 
Mich. 54; Lockhart v. Western & Atlantic Railroad Co. (1885) 73 Ga. 472. 

36 2 Columbia Law Review, 324. 

i (April 18, 1922) 37 C. A. D. 874, 207 Pac. 270. 
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the rule laid down in the case of Hartford v. All Day and All Night 
Bank 2 to the effect that the negligent act of the defendant bank 
was not the proximate cause of the arrest and the resulting in- 
juries. The court said, "there was an interruption and the inter- 
vention of an entirely separate cause, which cause was an inde- 
pendent human agency acting with an independent mind." 

The relation of banker and depositor is one of contract and it 
is upon this relation that the liability of a bank accrues. 3 It is well 
settled that a depositor may recover some damages for the wrong- 
ful refusal of a bank to honor his check when he has a balance in 
the bank sufficient to meet it. 4 If the depositor is a merchant or 
trader, substantial damage will be presumed from dishonor of the 
check without further proof of injury, but if the depositor is not 
a merchant or trader, proof of special damage must be made before 
substantial damages, and not merely nominal damages, can be 
recovered. 5 In such a case, where special injury is alleged, proof 
must also be made that it is the natural and probable consequence 
of the act of the bank in wrongfully refusing to honor the depos- 
itor's check before damages may be recovered therefor." This is 
the question involved in the principal case. 

2 (1915) 170 Cal. 538, 150 Pac. 356. 

» Rimes v. National Bank (1919) 24 Ga. App. 479, 101 S. E. 315; Smith's 
Cash Store v. First National Bank (1906) 149 Cal. 32, 84 Pac. 663; Janin v. 
London & San Francisco Bank (1891) 92 Cal. 14, 22, 23, 27 Pac. 1100, 27 Am. 
St. Rep. 82, 14 L. R. A. 320. 

♦Lorick v. Palmetto Bank, etc. Co. (1906) 74 S. C. 185, 7 Ann. Cas. 818; 
Columbia National Bank v. MacKnight (1907) 29 App. Cas. (D. C.) 580, 10 
Ann. Cas. 897; Hilton v. Jesup Banking Co. (1907) 128 Ga. 30, 10 Ann. Cas. 
987, 57 S. E. 78. Rolin v. Steward 14 C. B. 595. The common-law rule that 
substantial damages may be recovered from a banker for dishonoring the 
check of a depositor whose deposit is sufficient to meet the check, is not 
affected by a statute providing that "the detriment caused by the breach of 
an obligation to pay money only is deemed to be the amount due by the terms 
of the obligation, with interest thereon." Siminoff v. Jas. H. Goodman, etc. 
Bank (1912) 18 Cal. App. 5, 131 Pac. 939; Reeves v. First National Bank 
(1912) 20 Cal. App. 508, 129 Pac. 800. See Cal. Civ. Code, § 3302. Attention 
is called to the fact that § 3320 of the Civil Code enacted in 1917, now limits 
the liability of a bank to the amount of damages actually alleged and proved. 

6 Siminoff v. Jas. H. Goodman, etc. Bank, supra, n. 4. 

« Hale v. Pacific Telephone & Telegraph Co. (1919) 42 Cal. App. 55, 183 
Pac. 280. Cal. Civ. Code § 3300 provides "For the breach of an obligation 
arising from contract, the measure of damages, except where otherwise ex- 
pressly provided by this Code, is the amount which will compensate the party 
aggrieved for all the detriment proximately caused thereby, or which in the 
ordinary course of things, would be likely to result therefrom." 

See Hartford v. All Day and All Night Bank, supra, n. 2; Bank of Com- 
merce v. Goos, 39 Neb. 437, 58 N. W. 84. 

In contrast to the above measure of damages for breach of a contract, 
§ 3333 of the Civil Code provides "For the breach of an obligation not arising 
from contract, the measure of damages, except where otherwise expressly 
provided by this code, is the amount which will compensate for all the detri- 
ment proximately caused thereby, whether it could have been anticipated or 
not." (In the principal case, the act of the third party being foreseen by the 
bank, it makes no difference whether the bank's act be considered a breach 
of contract or a tort.) 
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The question of "proximate cause" is primarily one of fact, and 
the authorities are in considerable confusion over the application 
of the several tests used to determine what is the proximate cause 
of an injury. 7 It has been contended that whenever a human actor 
(a third person) intervenes after the commencement of a defendant's 
tortious act and before the happening of the damage to the plaintiff 
and when the damage would not have occurred but for the inter- 
vention of the third person, the defendant is not liable because the 
chain of causation is broken. 8 And this is the ground upon which 
Hartford v. All Day and All Night Bank 9 was decided, which case 
is the sole authority relied upon by the court in the principal case. 
But this seems a broad contention. 

The cases cited by the court in Hartford v. All Day and All 
Night Bank 10 bear out the alleged rule that an intervening third 
person breaks the chain of causation, 11 but the facts in the principal 
case and in the Hartford case seem to fall as easily within the rules 
laid down in other cases which are not so positive that the inter- 
vention of a third person always, and under all states of fact, re- 
lieves the original wrongdoer. 12 

Where the intervening act of a third person is unlawful, but was 
foreseeable as a probable consequence of the defendant's tort, the 
cases are in conflict as to the liability of the original wrongdoer. 13 
But where the conduct of the intervenor is not unlawful although 

7 The court said in Blythe v. Denver, etc. Ry. Co. 15 Colo. 333, 33S, 25 
Pac. 702, 22 Am. St. Rep. 403, "Great ability and research have been expended 
in attempting to arrive at and determine upon some general definition of the 
terms 'proximate' and 'remote' causes, and establish a rule and a line of 
demarkation between the two. Such efforts appear to have been but partially 
successful. . . . But, in almost every instance where they have been attempted 
to be applied, their applicability seems to have been determined by the peculiar 
circumstances of the case under consideration." See also, Cleveland v. 
Bangor, 87 Me. 259, 267, 32 Atl. 892, 47 Am. St. Rep. 326. 

8 See 25 Harvard Law Review, 118 et seq. 

9 Supra, n. 2. 

10 Supra, n. 2. 

11 Friend & Terry Lumber Co. v. Miller (1885) 67 Cal. 464, 8 Pac. 40. 
Savings Bank v. Asbury (1897) 117 Cal. 96, 48 Pac. 1081; Schwartz v. Cali- 
fornia Gas Co. (1912) 163 Cal. 398, 124 Pac. 1045; Loftus v. Dehail (1901) 133 
Cal. 214 65 Pac. 379. 

" Se'e Hale v. Pacific Tel. & Tel. Co. (1919) 42 Cal. App. 55, 58, where 
the court said "The rule, as we understand it, applicable to such cases, is 
'that where the original negligence of a defendant is followed by an independ- 
ent act of a third person which results in a direct injury to a plaintiff, the 
negligence of such defendant may, nevertheless, constitute the proximate 
cause thereof if, in the ordinary and natural course of events, the defendant 
should have known the intervening act was likely to happen ;...'" See 
also Pastene v. Adams (1874) 49 Cal. 87, 91 ; Merrill v. L. A. Gas Co. (1910) 
158 Cal. 499, 111 Pac. 534 (a good discussion of proximate cause appears 
in this case, the opinion of which was written by Mr. Justice Henshaw) ; 
Barrett v. S. P. Co. (1891) 91 Cal. 303, 27 Pac. 666; 25 Am. St Rep. 186; 
Lewis v. Terry (1896) 111 Cal. 45, 43 Pac. 398, 52 Am. St. Rep 146; Muller 
v. Hale (1902) 138 Cal. 168, 70 Pac. 81. 

13 See Jeremiah Smith, "Legal Cause in Actions of Tort," 25 Harvard 
Law Review, 119-123. 
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foreseeable, the chain of causation is not broken. 14 The latter, not 
the former, seems to be the principal case. The bank should have 
known that the payees would, as a natural and probable conse- 
quence of its repeatedly refusing to honor the check, believe the 
plaintiff guilty of the felony stated in section 476A of the California 
Penal Code, 15 and that they would naturally and probably act on 
such belief and cause the arrest of the plaintiff. Furthermore, the 
bank was actually informed by the payees when the check was pre- 
sented for the fourth time that this would be done if the check 
were not honored. There are apparently no cases holding that, 
where notice or knowledge conveyed to a defendant that a re- 
sponsible third person contemplates and will, because of a negligent 
act of the defendant, perform another act to the damage of the 
plaintiff, the act of the defendant is the proximate cause of the injury 
to the plaintiff. Such a case, where actual notice is given to the 
defendant, as it was in the principal case, undoubtedly makes a 
stronger case than where the act of a third person is one which 
merely should be contemplated by the defendant as a natural and 
probable consequence of the defendant's wrongful act. 

Under and by virtue of present business customs, banks have 
the credit and good name of their depositors entirely within their 
keeping and they can, and ought to know that they will by negli- 
gently refusing to do their implied contractual duty, entirely ruin 
a man's business, fortunes and reputation. 16 Because section 476A 
of the Penal Code makes it a felony for a person to draw a check 
upon a bank knowing that he has not sufficient funds to cover the 
check, it would naturally follow that the payees, when refused pay- 
ment by the bank, realizing their duty to prosecute a felony, will 
very likely cause the arrest of drawer. A bank refusing to honor 
a check should realize that this action by the payees will naturally 
follow upon its refusal. This being so, if a bank negligently re- 
fuses to honor a check, it should be liable for the injuries to the 
drawer, which thus proximately result from its negligent act. If 
such act on the part of a bank is excused by the courts as being 
only a remote cause of the injuries caused the drawer, it seems cer- 
tain that it is practically impossible to hold a bank for such injuries, 
even though the refusal to honor the check might be done malici- 

14 2 Labatt, Master and Servant, 808 "Nonculpable Acts of Responsible 
Actors." Cf. 33 Can. L. J. 720. 

18 California Penal Code § 476A makes it a felony for any person to draw 
a check on a bank knowing he has not sufficient funds therein to cover it. 

16 "A bank is an instituition of quasi-public character. It is chartered by 
the government for the purpose, inter alia, of holding and safely keeping the 
moneys of individuals and corporations. It receives such moneys upon an 
implied contract to pay the depositor's checks upon demand. Individual and 
corporate business could hardly exist for a day without banking facilities. 
At the same time, the business of the community would be at the mercy of 
banks if they could at their pleasure refuse to honor their depositors' 
checks. ..." Patterson v. Marine Nat. Bank (1889) 130 Pa. 419, 18 Atl. 
632, 633, 17 Am. St. Rep. 778. 



COMMENT ON CASES 37 

ously. This, of course, is because of the practical difficulty in 
proving malice in such a case. The rules of proximate cause 
should not be made a procrustean bed, and results as unjust as this 
might be avoided if the courts bore in mind the actual probable 
results today of wrongful dishonor of a check. 17 I. L. N. 

Bills and Notes: Provision in a Promissory Note for 
Retention of Title to Chattel — Is the negotiability of a promis- 
sory note having all the characteristics of a negotiable instrument 
destroyed in the hands of an indorsee in due course, who takes it 
with full knowledge that the note is given as part payment of the 
purchase price of a chattel, title to which, by the terms of a con- 
tract of sale incorporated into the note, will remain in the vendor 
until the consideration is paid? Prior to the adoption of the Uni- 
form Negotiable Instruments Law the majority view was that such 
a note was negotiable. 1 But a few jurisdictions held that such a 
chattel note was non-negotiable. 2 

It was the intent of the framers of the Uniform Negotiable In- 
struments Law which California has accepted, to reconcile this 
division of authority by adopting the rule that the so-called chattel 
note would be negotiable. 3 Recognized authorities, however, pre- 
dicted that the words of section three of the enactment stating that 
"an unqualified order or promise to pay is unconditional within the 
meaning of this act though coupled with .... a statement of the 
transaction which gives rise to the instrument" were not specific 
enough to change the view of the minority jurisdictions. 4 In Min- 
nesota this is exactly what has happened. 5 There is strong indica- 
tion that other jurisdictions will follow the common law minority 
decisions even though in those jurisdictions the point remained 
undecided up to the time of the adoption of Uniform Negotiable 
Instruments Law. 6 

17 See n. 7, supra. 

*3 R. C. L. 917; 8 Corpus Juris 129; Chicago Ry. Equipment Co. v. Mer- 
chants Bank (1889) 136 U. S. 268, 10 Sup. Ct. Rep. 999, 34 L. Ed. 349. Judi- 
cial utterances, however, may be found that claim the general rule was the 
very opposite. Fleming v. Sherwood (1912) 24 N. D. 144, 139 N. W. 101, 
43 L. R. A. (N. S.) 945, 948. It is believed that such statement is erroneous. 

2 Sloan v. McCarty (1883) 134 Mass. 245; South Bend Co. v. Paddock 
(1887) 37 Kan. 510, 15 Pac. 574; Deering v. Thorn (1882) 29 Minn. 120, 12 
N. W. 350; Brannon, Negotiable Instruments Law (3d ed.) p. 421; 8 Corpus 
Juris 129. 

3 This was to be accomplished by Sec. 3, subsection 2, of the Uniform 
Negotiable Instruments Act, Cal. Civ. Code, § 3084. Confirm Brannon, Nego- 
tiable Instruments Law (3d ed.) p. 477. 

* Brannon, Negotiable Instruments Law (3d ed.) ; Ames' Criticisms, p. 
421-2, 447, 477-8. A prediction, also held by others, 33 Harvard Law Review, 
255, 258. The section is indefinite and incomplete. See 8 California Law 
Review, 172-4. 

5 Polk County State Bank of Crookston v. Walters (1920) 145 Minn. 149, 
176 N. W. 496, 497. 

6 Fleming v. Sherwood, supra, n. 1. 



